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Dear Sir:

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
 AUSTIN

Honorable Forrester Hancock
Criminal Distriet Attorney
- Waxahachle, Texas

Opinicn Ng. O~

codrt of one term and by
caze being passed to the next
ed to eppear at a subseqguent
1s said witness entitled to
poth to and from court,
ern and also for the subsequent
ch s8ald case was pacsed by agree-

"My Distriot Clerk is confronted with the
above problem wherein a witness was called by
the Stats for the Decesmber Term of Court, and
by agreement sald case which was on c¢call for
the December Term wzs passed to a day deiinite
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in the March Term of my Criminal District
‘Court., This witness in question, by reason
of the premises, is forced to make two come-
plete trips to the court, and we ars con-
froated with the problem as to whethser or
not he can be reimbursed for the sames."

: Article 1036 of the Code of Criminal Procedurs
reads, In part, as follows:

"l. Any witness who may have been

recognized, subpoensed or attached, and

given bond for his appearance before any
- court, or before any grand jury, out of the
county of his residence to testify in a felony
case, and who appears in compliance with the
obligations of such recognizance or bond,

shall be allowed his actual traveling ex-
penses, not exceeding four cents per mile going
to and returning from the court or grand jury,
by the nearest practical conveyance, and tvo
dollars per day for each day he may necessarily
be absent from home as a witness in such case.

"Witnesses shall receive from the State,
for attendance upon district courts and grand
juries in counties other then that of their
residence; in obedience to subpoenas issued
under the provisions of law their actual

- traveling expenses, not excseding four cents
- per mile, going to and returning from the
court or grand jury, by the nesarest practical
conveyance, and two dollars per day for each
day they may necessarily be absent fronm home
as a witness, to bes paid as now provided by
law; and the foreman of the grand Jjury,; or the
distriet clerk, shall issus to such witnsss
certiricates therefor, after deducting there~
Ffrom the amounts advanced by the officers
'serving said subpoenas; as shown by the returans
on said subpoenas; which certificates shall be
approved by the district judge, end recorded
by the clerk in a2 well-bounrd took kept for
that purpose; provided, that when an indictment
~ can be found from the evidence taken before an
inquest or examining trial, no subpoena or
attachment shall issue for a withess who resides
out of the county in whiech the prosecution 1s
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renling to appear belfore a grarnd Jury. “hen
the grand jury shall certify to the district
judge that sufficient evidence cannot dbe-
sccured upon wnich to find an indicinment,
except upon testimony of rnonresident witnesses,
the distriet Jjudge may have subpoenas issued
ag provided for by law to other counties for
‘itness to testify before the grand jury not
to eXxceed one wiiness to any omne fact, nor
aore than threes witnesses to any one case
pending bhefore the grand jury. {4s amended
Acts 19287, 40th Leg., p. 113, ch., 75, & 1.)

) "Sec. 2. Viitness fees shall be allowed
only to such witnesses as may have been sum-
moned on the sworn written application of the

- Statetas attorney or ths defendant or his attor-

- ney as provided in article 463, Code of Criminal
Procedurs, which svworn upplication must be made
at the time of the procuring of the subpoens,
attachment for, or retognizance of, ths witness.
“‘The judge to whom an application for attachwent
is made, may, in his discretion, grant or refuse
such egpplication, when presented in term time.
{(4s amended Acts 1931, 42nd Leg., p. 239, ch.
143 B8 3.) - ' : - :

*Ze¢. 3. Before the close of each term of
District Court, the witnsss shall make an affi-
davit staeting the number of mlles hs will have

- traveled going to and retuorning from the court,
by the nearest practical conveyance, and the
number of days he will have been necessarily
absent in going to and returning fream the place
of trial; which affidavit shall be filed with the
papers of the case. No witness shall recelve
pay for his services as a witness in more than
one case at any one tsrs of the court. Fees shell
not be alliowed to more than twe witnesses to ths
same fact, unless the judge before whom the cause
is trled shall, after such case has been tried,
continued, or otherwise disposed of, c¢ertify that
sich witnesses were necessary in the cause.

"Wo witness subpoenaed, recognized, or at-
tached for the purpose of proving the general
~reputation of the defendant -shall be allowed
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the benefits hereof, provided the trisl judge
sy in his discretion, &llew pay to not wmore
than two characier witrnesses for the State snd
'uo not more thanm tvwo character wlitnesses for

e defenfant. (as smended icts 1931, 42&&
.._6‘0‘., P. 939’ Gh. l'd'd, g U.)“

In an opinion rendered by this department on
éc rery 21, 1935, written by Honorsble Leon 0, Loses,
wssigtant Attorney Cenersl, addresse& to the Distriet
Clerx, Sweetwater, Texas, it was held that no witness
gaall reeceive pay for his services as & witness in more
than one case, ot any oze term of court; however, in the
event the witness 1s instructed by the Judge to return
at the sane term of the District Cowrit at which he was
summoned, and on the sare case, the witness wculd be
entitled to hisg fee and mileage for a second trip.

‘This depsrtmnent held in Opinjon No. 0-1524 that
an out of county witness in a Telony ease is entitled to
two dollars and his eetual traveling expenses noi exeeed-
ing four cents per mile going to and returning froz the
eou‘t for a second trip to the court durzng the same tern
and in the sames case,

Section‘s ofIArticle 1036, supra, provides:

*No witness shall recelive pay for his
sexrvices as a witness in more than one case
al any one term of court.”

ﬁoweﬂe*, as above inlicated this ctatute dozs not prohibit
a witness, recelving two dollars per day and his asctual
traveling expenses not exceo&ing four cents per mile poirg
to and returning from the court for a second srip to the
court during the same term and in the same caso.

Artiele 10386, Code of Criminal Precedure, supra,

peclfically provides that any witness whe may:-have been
recognized, subpoenaed or atbtached, and niv;n bond for his
appearange before any court, or be?ore any grand jury, outv
of the county of his r331deuce to tegtify in a feloqy casc,
and who appesars in compliance with the obligations of suc
recognizance or bond, shall be allowed his actual tr valing
expenses, not exceeding four cents per ‘mile going to arnd
reuurnlng from the court or grand Jjury, by the nearest prac-~
tigal conveyance, and two dollars per day for each day he
zay necessarily e absent from home as a witnress in such

}
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case. £ald Statutes further provides thet such witness
shall receive from the State, for the attendance upon ths
District Court and grand jury in countiss other “hkan that
o7 his residence, and obedience to subpoenacs issued under
the provisions of law his actual traveling expenses, not
exceading four cents per mile, going to and returning
from the court or grand Jjury, by the nearest practical

' conveyance, and two dollars per day for each day he may
necessarily be absent from home as a witness, to be pzid
28 nocw provided by law.

In view of sritiele 1036, Code of Criminral Pro-
celure, supra, you are respectfully zdvissd that it is
the opinion of this department that your question should
be answered in the affirmative, and it is so answered.

Trusting that the foregoing fully answerw your
inguiry, we remalin h ‘

Yours very truly
ATEORNEY CGEVERAL OF TEXAS
By

irdell Williams

Assistand
A¥:irs

APPROVEDMAR 9, 1940

Gerat A &, Tt )

ATTORNEY GENERAL OF TEXAS




